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REPORT AND RECOMMENDED DECISION?

ThisSocia Security Disability (* SSD”) and Supplementa Security Income (“ SSI”) apped raisesthe
issuewhether substantia evidence supportsthe commissoner’ sdetermination thet the plaintiff, whodleges
disability semming from anxiety, depression and alearning disahility, is cgpable of making an adjustment to
work exiging in sgnificant numbers in the nationd economy. | recommend that the decison of the
commissioner be affirmed.

In accordance with the commissioner’ s sequentia evauation process, 20 C.F.R. 88 404.1520,

416.920; Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the

! Thisaction is properly brought under 42 U.S.C. 88 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted his administrative remedies. The caseis presented asarequest for judicial review by this court
pursuant to Loca Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which he seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Ora argument was held before me on May 26, 2006, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto
set forth at oral argument their respective positions with citations to relevant statutes, regulations, case authority and
page references to the administrative record.



adminigrative law judge found, in rlevant part, that theplantiff had no physica limitations and retained the
resdud functiona capacity (“RFC”) to (i) understand, remember and carry out smple, repetitive job
ingructions and to perform salf- paced competitive work that did not involve production-linework, and (i)
work in coordination with afew co-workers, tolerate minima supervison cons stent with competitivework
and occasiondly interact with the generd public, Finding 6, Record at 21; that he suffered symptomatol ogy
from various sources that caused some anxiety and depression from time to time but would alow enough
attention and response to carry out, satisfactorily, norma work assignments within the above- cited RFC,
id.; that, consdering hisage (17 a thetime of aleged onset of disability, defined asa*younger individud”),
educationa background (high school), work experience (no transferable skills) and RFC, he was cgpabl e of
making avocationd adjustment to work exigting in Sgnificant numbersin the nationa economy, Findings7-
11, id. at 21-22; and that he therefore had not been under a disability a any time through the date of
decision, Finding 12, id. at 22.> The Appeals Council declined to review the decision, id. at 6-9, meking it
the final determination of the commissoner, 20 C.F.R. 88 404.981; 416.1481; Dupuisv. Secretary of
Health & Human Servs,, 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be

supported by such relevant evidence as a reasonable mind might accept as adequate to support the

2 The plaintiff had acquired sufficient quarters of coverage to remain insured for purposes of SSD only through March 31,
2004, see Finding 1, Record at 21, nearly ayear prior to the decision date of February 25, 2005, seeid. at 22. However,
inasmuch as the administrative law judge found the plaintiff not to have been disabled at any time prior to the date of
decision, he did not undertake a separate SSD analysis.



conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).

Theadminigrativelaw judge reached Step 5 of the sequentid process, a which stage the burden of
proof shifts to the commissioner to show that a clamant can perform work other than his past relevant
work. 20 C.F.R. §8 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. Therecord must contain positive evidencein support of the commissioner’s
findingsregarding the plaintiff’ sresdua work capacity to perform such other work. Rosado v. Secretary of
Health & Human Servs,, 807 F.2d 292, 294 (1st Cir. 1986).

The plantiff asserts that the adminidrative law judge erred in (i) ignoring the most recent mental
RFC assessment of record, completed on April 8, 2004 by Disability Determination Services(*DDS’) norn+
examining consultant ThomasKnox, Ph.D., (ii) relying on vocationd- expert tetimony dicited in responseto
aflawed hypothetical question, and (iii) according significant weight to aso-caled “trid work period.” See
generally Flantiff's Itemized Statement of Errors (“ Statement of Errors’) (Docket No. 9). | find no
reversible error.

|. Discussion
A. Knox RFC Assessment

As the plantiff suggedts, seeid. at 2-3, an adminidrative law judge may not Smply sweep the
opinion of aDDS non-examining consultant under therug, see, e.g., Socia Security Ruling 96-6p, reprinted
in West’s Social Security Reporting Service Rulings 1983-1991 (Supp. 2004) (* SSR 96-6p”), at 130
(“Because State agency medicd and psychological consultants and other program physicians and
psychologigts are expertsin the Socid Security disability programs, the rulesin 20 CFR 404.1527(f) and

416.927(f) require adminigrative law judges and the Appeal s Council to consider their findings of fact about



the nature and severity of an individud’s imparment(s) as opinions of nonexamining physicians and
psychologists. Adminigtrative law judgesand the Apped s Council are not bound by findings made by State
agency or other program physicians and psychologidts, but they may not ignore these opinions and must
explain the weight given to the opinionsin thelr decisons”).

However, that isnot what happened inthiscase. Theadminidrativelaw judgeimplicitly referred to
the Knox menta RFC assessment in gating:

In ng the clamant’ s resdud functiona capacity, the underdgned has given careful

consideration to the opinions expressed by the medical sources of record, in accordance

with Socid Security Rulings 96-2p and 96-6p. The undersigned Fes considered the

opinions of the experts a the sate Disability Determination Services. As non-examining

physcians, their opinions are not entitled to controlling weight, but must be considered and
weighed as those of highly qudified physicians who are experts in the evauation of the
medica issuesin disability damsunder the Socid Security Act (96-6p). The undersigned

finds these opinions to be well supported and consistent with the record as a whole.

Therefore, they have been given consderable weight.

Record at 19.

The adminigrative law judge s conclusion that the Knox assessment essentidly accorded with, and
supported, his own was reasonable. In Section | (Summeary Conclusions) of his April 8, 2004 report, Dr.
Knox rated the plaintiff as* not Sgnificantly limited” in even of twenty listed categories. Seeid. at 427-28.

He deemed the plaintiff moderately limited in ability to (i) understand and remember detailed ingtructions,
(i) cary out detalled indructions, (iii) maintain attention and concentration for extended periods, (iv)
perform activities within a schedule, maintain regular attendance, and be punctud within customary
tolerances, (v) completeanorma workday and workweek without interruptionsfrom psychologically based
symptoms and perform at acons stent pace without an unreasonable number and length of rest periods, (vi)

accept ingructions and respond gppropriatdy to criticism from supervisors, (vii) get along with co-workers

or peers without digtracting them or exhibiting behavior extremes, and (viii) respond appropriatdy to



changes in the work setting. See id. He consdered the plaintiff markedly limited in ability to interact
gopropriately with the generd public. Seeid. at 428.
In Section 111 (Functiona Capacity Assessment), Dr. Knox concluded, in rlevant part:
He can understand & remember smple ingructions as wdl as those of moderate
complexity. . .. Hecan carry out Smpletasksin anorma schedule. . .. He can interact
appropriately [with] coworkers & supervisors. . . . He can adapt to minor changesin
routine.
Id. at 429. Ascounsd for the commissioner correctly noted a oral argument, per the Socia Security
Adminigration's Program Operation Manual System (“POMS’), Section 11 of Dr. Knox’s report (the
narrative contained on page 429 of the Record) — rather than Section | (the checkboxes on the preceding

two pages) — congtitutes Dr. Knox’s RFC assessment. See POM S § DI 24510.060(B)(2)(a) & (4)(a),

available at https.//s044a90.ssa.gov/appsl0/ (“Section | is merely a worksheet to ad in deciding the

presence and degree of functiond limitationsand the adequacy of documentation and does not conditute the
RFC assessment. . . . Section Il — Functional Capacity Assessment, is for recording the menta RFC
determination. It is in this section that the actud mental RFC assessment is recorded, explaining the
conclusonsindicated in section |, in terms of the extent to which these menta capacities or functions could
or could not be performed in work settings.”) (boldface omitted). The adminigtrative law judge s RFC
determination largely incorporates Dr. Knox’ s RFC redrictions, containing limitationsto smple, repetitive
work, self-paced (non-production+line) work and limited interaction with supervisors, co-workers and the

generd public. Compareid. at 429 with Finding 6, id. at 21.3

% One other DDS non-examining consultant, David R. Houston, Ph.D., completed mental RFC assessments of the plaintiff
dated July 23, 2002 and October 28, 2003. See Record at 298-300, 362-64. These assessmentsreflect improvement inthe
plaintiff’s mental functioning between July 2002 and October 2003. Seeid. The 2003 Houston report islargey consistent
with the Knox report, with both psychologists giving the plaintiff the same ratings in fifteen of the twenty Section |
categories. Compareid. at 362-63 with id. at 427-28. With respect to three categories, Dr. Houston found alesserleve of
(continued on next page)



One further wrinkle remains. At hearing, a vocationa expert testified that a person with the
restrictions posited by the adminigtrative law judge could perform work as alaundry worker, a chainsaw
operator and alinen grader. Seeid. at 68-70. However, in responseto aquestion from plaintiff’scounsd,
the vocationa expert opined that a person with the restrictions found by Dr. Knox could not perform any
competitive work. See id. at 71-73. At firgt blush, this testimony gppears to cdl into question the
adminigrative law judge' s judgment that the Knox report was consistent with his own. Nonetheless, the
vocationd expert explained that she based her opinion primarily on Dr. Knox's finding of moderate
limitation in the performance of activities as scheduled. Seeid. at 73. Ascounsd for the commissoner
again noted a ord argument, the checkboxes in Section | of the Knox report do not comprise his actua
RFC assessment; see also, e.g., id. a 74 (comment by the adminigtrative law judge a hearing that “the
RFC arejust checked blocks. | don't even know what moderate means. And ordinarily, | wouldn't alow
thet kind of a question because it doesn’'t —there’ sno—it calsfor alot of speculation.”). Inany event, the
vocationd expert never clarified what she congtrued the moderate limitation in question to mean. Her
testimony notwithstanding, theadminigtrativelaw judge reasonably could have concluded that aperson with
the RFC described by Dr. Knox in Section 111 of his report could perform competitive work if the work

was sufficiently smple, repetitive and sdf-paced.”

impairment than did Dr. Knox, while with respect to two categories, Dr. Houston found a greater level of impairment. Id.
Dr. Houston’ s 2003 RFC assessment (Section |11 of hisreport) is substantially similar to that of Dr. Knox. Conpareid. a
364 with id. at 429. Thus, the administrative law judge supportably found his RFC assessment consistent with those of
both Drs. Houston and K nox.

*1 recognize that (i) the vocational expert testified, at hearing, that review of Section |11 of theKnox report (hisactud RFC
narrative) did not change her opinion, and (ii) the administrative law judge himself commented, “1’ m not so sure that the
notes [the narrative notes contained in Section |11 of Dr. Knox's report] are that illuminating either inthisparticular case”
Record at 74. Nonetheless, it is clear from the administrative law judge’ s written decision that he ultimately concluded
the Knox RFC assessment was consistent with hisown. That judgment was reasonable. Furthermore, a vocationd expert
is not an expert in construing medical or psychological consultants' reports; the administrative law judge had no
obligation to defer to her interpretation of the Knox report.



In summary, the adminigrative law judge neither ignored Dr. Knox’'s opinion nor otherwise
mishandled it.

B. Vocational-Expert Testimony

The plantiff next contends that the commissioner failed to carry her burden a Step 5 inasmuch as
the adminigtrative law judge relied on vocationd-expert testimony dicited in response to a hypothetica
question that misstated the plaintiff’ sSRFC. See Statement of Errorsat 3-5. For reasons discussed above,
this point of error rests on two mistaken premises:. tha the adminigrative law judge ignored the Knox
report, and that the Knox RFC assessment differed materidly from that of the adminidrativelaw judge. See
id. Theplaint accordingly iswithout merit.

In any event, the adminidrative law judge's RFC determination was supported by substantial
evidence of record intheform not only of the Knox and Houston DD S reports but also of other documents
and testimony, including:

1 Test results and tesimony indicating that, despite the plaintiff’s documented learning
disability, anxiety and depresson, he could read and write. See Record at 18; seealso, e.g., id. at 44, 50-
51, 374-75.

2. Globd assessment of functioning scores generdly ranging between 50 and 70, indicating
only mild to moderate limitationsin ability to function. Seeid. at 18; see also, e.g., id. at 275, 283, 329.

3. Evidence that the plaintiff has been willing, when it suits his purposes, to exaggerate his
symptoms. Seeid. at 18-19; see also, e.g., id. a 278, 304, 306, 316-17.

4, Evidencethat some purported restrictions may be attributable to work-ethic and/or atitude

issues thet are within the plaintiff’s control. Seeid. at 18; see also, e.g., id. at 38, 304, 306, 385, 403.



5. Activitiesof daily living incongstent with apurportedly disabling level of mentd redtriction,
including attending to persond care, occasiondly shopping, using the computer, reading the newspaper,
writing mugc lyrics, seeing his girlfriend four days aweek, mixing hip-hop music with friendsand traveling
with friendsto Las Vegas in November 2002 and to Orlando in November 2003. Seeid. at 19; see also,
eg., id. a 44, 46, 49-51, 185-86, 302, 391-92.

For these reasons, the adminidrative law judge committed no error in determining the plaintiff's
RFC. He accordingly could rely in meeting the commissioner’ s Step 5 burden on testimony dlicited from
the vocationa expert in response to a hypothetical question based on that RFC.

C. Trial Work Period

The plantiff finally complans thet the adminidrative law judge erred in rdying on his “trid work
period’ to demondrate an ability to engage in subgtantia gainful activity. See Statement of Errorsat 5-7.
This contention, as well, lacks merit.

A “trid work period” — a concept pertinent to SSD but not SSI benefits, see, e.g., Newton v.
Chater, 92 F.3d 688, 692 n.1 (8th Cir. 1996) — is defined, in rdevant part, asfollows:

(a) Definition of the trial work period. Thetrid work period isaperiod during

which you may test your ahility to work and sill be considered disabled. 1t begins and

ends as described in paragraph (e) of this section. During this period, you may perform

services. . . inasmany as 9 months, but these months do not have to be consecutive. We

will not congder those services as showing that your disability has ended until you have

performed servicesin at least 9 months. However, after the trid work period has ended

wewill congder thework you did during thetrid work period in determining whether your
disbility ended a ay time dfter the trid work  period.

*k*

(e) When the trial work period begins and ends. Thetrid work period begins
with the month in which you become entitled to disability insurance benefits. . . . It cannot



begin before the month in which you file your gpplication for benefits. . . . 1t endswith the
close of whichever of the following caendar monthsisthe earliest:

*k*

(2) The 9th month (whether or not the months have been consecutive and whether

or not the previous 8 months of services were prior to January 1992) in which you have

performed services within a period of 60 consecutive months if that 9th month is after

December 1991, or

(3) Themonthinwhich new evidence, other than evidencerdating to any work you

did during thetriad work period, showsthat you are not disabled, eventhough you have not

worked afull 9 months, We may find that your disability has ended at any time during the

trial work period if the medicd or other evidence shows that you are no longer disabled.

20 C.F.R. § 404.1592.

At the outset of the plaintiff’s hearing, held on January 27, 2005, his counsd announced that the
plaintiff was amending his application to seek a closed period of disability ending on September 30, 2004
inasmuch ashe had been ableto work amost full-time (dbeit with specia accommodations) snce October
1, 2004. See Record at 31. The plantiff himsdf later confirmed this, disavowing any intention to seek
benefits for the period subsequent to September 30, 2004. Seeid. at 58-60.

The plantiff testified a somelength, largely in response to the adminigtrative law judge squestions,
about his new job as an auto detailer. Seeid. at 36-42. The adminidrative law judge later asked the
vocationd expert, among other things, whether there were other jobs available to the plaintiff offering the
samekind of sheltered environment asthe auto-detailing job. Seeid. at 76-77. Shesaid therewere (again
naming the laundry-worker, chainsaw-operator and linen-grader jobs). Seeid. & 77. Theadminigrative

law judge commented: “ So what | would say isthat that indicates he can do more than the guy thought he

could do who evauated him. And the proof of it isthat heisdoing it, but it might turn up to be atrid work



period.” 1d. Theadminidrative law judge dso stated: “This particular case I’'m going to give subgtantia
weight to the period of work that he's — successful work that he' sdone.” Id. at 78. Still later, hemused:

[Clounsd’ spositionisthat | haven't adequatdly stated the redtrictionsthat the medicd file

would — but | am congdering thefact that heis operating in the job now successtully, with

amilar regtrictions. . . . And how dender arge]d that is, I’'m going to have to figure out

later. I'm not going to make my [dlecison yet. I'm just — | haven't decided. But

sometimes | know at the end what I’m going to do, but | don’t know now.
Id. at 79-80.

The plantiff now faults the adminigtrative law judge for having improperly reied on atrid work
period — the auto-detalling job — to buttress his adverse decison. See Statement of Errorsat 5-7. This
argument misses the mark for at least four reasons:

1. The concept of atrid work periodisill-fitted to the circumstances of thiscase. Theplaintiff
essentidly conceded that any period of disability ended on September 30, 2004, thus, the questionwhether
and when his disgbility, if any, had ceased (which can be tested by way of atrid work period) ssemingly
would not arise. See, e.g., Harnois v. Barnhart, No. CV-01-360-SM, 2004 DNH 140, 2004 WL
2203484, a *2 (D.N.H. Sept. 21, 2004) (* *[T]rid work’ issomething engaged in by individualswho are
under adisability and who wish to test thair ability to work without losing their status as disabled.”).

2. For thefinish, the adminigrativelaw judge did not rdy on the plaintiff’ sability to performthe
auto-detaling job. Perhgps concluding that this was indeed too dim areed on which to predicate his

decison, he omitted any mention of the auto-detailing job from histhorough, Single-spaced, nine- page find

written decison. Seeid. at 14-22.

10



3. Even assuming ar guendo that the adminidtrative law judge did continueto rely sub silentio
on the auto-detailing job and that such reliance congtituted error,® any such error was harmless. As
discussed above, the adminigrative law judge arrived at an RFC determination supported by subgtantial
evidence of record gpart from the plaintiff’s ability to perform the auto-detailing job.

4, The Newton case, on which the plantiff heavily rdies for the propostion thet the
adminidrative law judge committed reversble error, see Statement of Errors at 57, is materidly
diginguishable. In Newton, the clamant had applied for SSD and SSI benefitsin April 1993, aleging a
disability onset date of October 1992, and had briefly worked at two jobs (one from June to September
1994 and onein October 1994) prior to hishearing before an adminigtrativelaw judgein November 1994.

See Newton, 92 F.3d a 690. The adminigtrative law judge denied his application on the bases that the
three-month job (i) amounted to substantid gainful activity (Step 1 of the sequentid-eva uation process)
and, (i) dternatively, congtituted evidence of ability to return to past relevant work (Step 4). Seeid. at 693.

The Newton court held that the adminidrative law judge “erred in basing a decision of no disability on
Newton’s 1994 work without considering whether it qudified asfaling within atria work period.” 1d. The
court observed: “1f Newton was disabled for five consecutive months before he began work in June 1994,
then he would have been entitled to disability insurance benefits and atrial work period.” Id. Here, the

plaintiff himself sought a closed period of disability benefits, essentidly conceding that he was not disabled

® At oral argument, counsel for the plaintiff acknowledged that the trial-work theory is misplaced but continued to press
the point that taking into account work performed following aclosed period of disability iserror. He cited no authority for
this proposition; however, my research reveals that at least one court has held that when an applicant seeks a closed
period of benefits, it iserror in certain circumstances to base a finding of non-disability on capacity to work subsequent
to the closed period. See Moore v. Commissioner of Soc. Sec. Admin., 278 F.3d 920, 925 (9th Cir. 2002) (* Given that the
Social Security Act and regulations are designed to encourage individuals who have previously suffered from a disability
to return to substantial gainful employment, we hold that an applicant’s employment that begins after the end of the
period for which the applicant is seeking disability benefits, unless wholly inconsistent with the claimed disability, isnot a
specific and legitimate reason for rejecting the opinions of examining physicians that an individual is disabled.”) (Gtation
(continued on next page)
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after September 30, 2004, and the adminigtrative law judge did not rely, at any step of the sequentia-
eval uation process, on the auto-detailing job to show ahility to engage in substantial gainful activity.®
II. Conclusion

For the foregoing reasons, | recommend that the commissoner’ s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failureto file a timely objection shall constitute a waiver of the right to de novo
review by the district court and to appeal the district court’s order.

Dated this 1st day of June, 2006.

/9 David M. Cohen

David M. Cohen

United States Magistrate Judge
Plaintiff
RYAN L LICHTENSTEIN represented by FRANCIS JACK SON

and internal quotation marks omitted).

®What is more, neither the First Circuit nor the United States Supreme Court has weighed in on whether it would side with
the United States Court of Appealsfor the Eighth Circuit with respect to the question presented in Newton. Inreaching
itsresult, the Newton court rejected, as inconsistent with governing statutory provisions, Social Security Ruling 82-52,
which decreed that atrial-work period begins only after benefits have been awarded and a claimant hasbeen disabled for
twelve consecutive months. See Newton, 92 F.3d at 694. The Newton court reasoned: “ Thelanguagein the statutes and
regulations does not require that atrial work period be conditioned on a prior receipt of benefits and/or the lapse of a
twelve month period of disability.” Id. Subsequent to Newton, the Supreme Court issued a decision upholding, as
permissible, adifferent aspect of the commissioner’ sinterpretation of the trial-work statute. SeeBarnhart v. Walton,5%
U.S. 212, 222-25 (2002). While Walton did not overrule Newton, it callsinto question the validity of the Newton court's
approach to the issue of the deference due the commissioner’ sinterpretation of governing statutes. Seeid.
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